Case 4:05-cv-00329-GKF-PJC  Document 2209-3 Filed in USDC ND/OK on 06/06/2009 Page 1 of 9

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLLAHOMA, ex rel. W.A. DREW
EDMONDSON,; in his capacity as ATTORNEY
GENERAL OF THE STATE OF OKLLAHOMA,
¢t al.

Plaintiffs

Vvs. 05-CV-00329-GKF-SA]

TYSON FOODS, INC., ¢ /.

Defendants

PN P W N I 2 S 0 S e N g

AMENDED RESPONSES OF CAL-MAINE FARMS, INC.
TO PLAINTIFE’S APRIL 20, 2007 REQUESTS
FOR ADMISSIONS AND REQUEST FOR PRODUCTION

Cal-Maine Farms, Inc. (“Cal-Maine”) submits its amended responses to the plaintiff’s

April 20, 2007, admissions requests as follows:

Responses to Requests for Admissions

Objections:

1. Objection is made to the plaintiff’s misuse of the word, “waste”, to refer to chicken
manure. Chicken manure is not a waste product. It is, instead, a valuable agricultural fertilizer.
The plaintiff’s misuse of the word, “waste”, in the context of this litigation, is tendentious and
misleading.

2. Objection is made to the plaintiff’s definition of “poultry waste”. Beyond the misuse
of the word, “waste”, the plaintiff’s definition includes the phrase, “any other waste associated
with the confinement of poultry from a poultry feeding or growing operation.” This phrase
confounds rather than defines. The definition is vague and ambiguous. Cal-Maine cannot intuit
any intended meaning other than the stated excrement, carcasses, and feed wastes.

3. Objection is made to the plaintiff’s definition of “your poultry growing operations.”
The plaintiff’s definition is incorrect and, in the context of this litigation, is tendentious and
misleading. The plaintiff’s definition incorrectly attempts to define operations owned by
independent contract growers as operations belonging to Cal-Maine.
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4. Objection is made to the plaintiff’s definition of “phosphorus.” The plaintiff’s
definition of phosphorus includes phosphate and phosphorus compounds. This definition is
incorrect and, in the context of this litigation, is tendentious and misleading. Phosphorus is a
thing different from phosphate or phosphorus compounds. It has a different molecular
structure than phosphate or phosphorus compounds. These responses do not incorporate the
plaintiff’s definition of phosphorus. These responses will accord the word, “phosphorus”; its
proper usage, ze., to signify that element bearing Atomic number 15.

5. Objection is made to the plaintiff’s definition of “run-off”. The plaintiff defines
“run-off” as a “release”. The word, “release”, is a CERCLA term of art defined by 42 U.S.C.
§9601(22). Subsection (d) of that section excludes “the normal application of fertilizer” from
the definition of “release”. Accordingly, the use of chicken manure as fertilizer cannot, by
definition, result in a “release”. The plaintiff’s definition of “run-off” is incorrect and, in the
context of this litigation, is tendentious and misleading.

6. Objection is made to the plaintiff’s definition of “pathogens.” The plaintiff’s
definition includes microorganisms which are not necessarily harmful or pathogenic. The
plaintiff’s definition is incorrect, overbroad, and misleading.

7. Objection is made to the plaintiff’s use of the phrase “hazardous substances
within the meaning of CERCLA.” That phrase is vague and ambiguous in the context of
this action. The First Amended Complaint identifies the substances which are the subject of
this action. Those substances listed in the First Amended Complaint include substances
which are not “hazardous substances within the meaning of CERCLA”, but do not include
all “hazardous substances within the meaning of CERCLA.” To the extent these requests
seek responses regarding substances which have not been identified as substances of
concern for purposes of this action, the requests are overbroad. In addition, there is a
substantial dispute among the parties regarding what substances or constituents constitute
“hazardous substances” for purposes of this CERCLA action.

Responses to Requests For Admissions

Request No. 1: Admit that poultry waste from one or more of your poultry growing
operations has been spread on land located within the Illinois River Watershed.

Response:

Denied.

Request No. 2: Admit that poultry waste from one or more of your poultry growing
operations that has been spread on land located within the Illinois River Watershed contains

one or more “hazardous substances” within the meaning of CERCLA.

Response:
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Denied.

Request No. 3: Admit that poultry waste from one or more of your poultry growing
operations that has been spread on land located within the Illinois River Watershed contains
pathogens.

Response:

Denied.

Request No. 4: Admit that poultry waste from one or more of your poultry growing
operations that has been spread on land located within the Illinois River Watershed contains
phosphorus.

Response:

Denied, and denied for phosphates and/or phosphorus compounds.

Request No. 5: Admit that poultry waste from one or more of your poultry growing
operations that has been spread on land located within the Illinois River Watershed has run-
off from the land upon which it has been applied.

Response:

Denied.

Request No. 6: Admit that poultry waste from one or more of your poultry growing
operations that has been spread on land located within the Oklahoma portion of the Illinois
River Watershed has run-off from the land upon which it has been applied.

Response:

Denied.

Request No. 7: Admit that one or more “hazardous substances” within the meaning

of CERCLA contained in poultry waste from one or more of your poultry growing
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operations that has been spread on land located within the Illinois River Watershed has run-
off from the land upon which it has been applied.

Response:

Denied.

Request No. 8: Admit that pathogens contained in poultry waste from one or more
of your poultry growing operations that has been spread on land located within the Illinois
River Watershed has run-off from the land upon which it has been applied.

Response:

Denied.

Request No. 9: Admit that phosphorus contained in poultry waste from one or
more of your poultry growing operations that has been spread on land located within the
Illinois River Watershed has run-off from the land upon which it has been applied.

Response:

Denied.

Request No. 10: Admit that poultry waste contributes a greater amount of phosphorus

to the portion of the Illinois River located in Oklahoma than waste water treatment plants, cattle
manure, manure from wildlife, septic systems, commercial fertilizers and stream bank erosion
combined.

Response:

Denied. To the extent the request asks about phosphate and/or phosphorus
compounds, objection is made that the request is overbroad and is not calculated to lead to the

discovery of admissible evidence.
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Request No. 11: Admit that poultry waste contributes a greater amount of pathogens to

the portion of the Illinois River located in Oklahoma than waste water treatment plants, cattle
manure, manure from wildlife and septic systems combined.

Response:

Denied. Cal-Maine does not know the volume of chicken litter or chicken manure
generated, stored, or spread within the IRW, nor does it know the quantity of pathogens, if any,
generated by water treatment plants, cattle manure, manure from wildlife, and septic systems.

Request No. 12: Admit that poultry waste contributes a greater amount of phosphorus

to Lake Tenkiller than waste water treatment plants, cattle manure, manure from wildlife, septic
systems, commercial fertilizers and stream bank erosion combined.

Response:

Denied. To the extent the request asks about phosphate and/or phosphorus
compounds, objection is made that the request is overbroad and is not calculated to lead to
the discovery of admissible evidence. In addition, Cal-Maine does not know the volume of
chicken litter or chicken manure generated, stored, or spread within the IRW, nor does it
know the amount of phosphorus, if any, generated by water treatment plants, cattle manure,
manure from wildlife, septic systems, commercial fertilizers, and stream bank erosion.

Request to No. 13: Admit that one or more of your poultry growing operations

located in the Oklahoma portion of the Illinois River Watershed is not in compliance with
its animal waste management plan.

Response:

Denied.
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Response to Request for Production

Request No. 1: For each of the above Requests to Admit that you deny, please

produce any and all documents in your possession, custody and control that support your

denial (to the extent you have not already produced them to the State in this litigation).

Response:

None.

Dated: July 6, 2007

CAL-MAINE FARMS, INC.

s/ Robert E. Sanders

Robert E. Sanders, pro hac vice
E. Stephen Williams, pro hac vice
YoungWilliams P.A.

P.O. Box 23059

Jackson, MS  39225-3059
Telephone:  (601)948-6100
Facsimile: (601)355-6136
E-Mail:
rsanders@youngwilliams.com
swilliam@youngwilliams.com

Robert P. Redemann, OBA #7454

Lawrence W. Zeringue, OBA #9996

PERRINE, McGIERN, REDEMANN,

REID, BERRY & TAYLOR, P.L.L.C.

P.O. Box 1710

Tulsa, OK 74101-1710

Telephone:  (918)382-1400

Facsimile: (918)382-1499

E-Mail: tredemann@pmtlaw.net
lzeringue@pmtlaw.net
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the __6"___ day of July, 2007, I electronically transmitted the

foregoing document to the following:

drew edmondson@oag.state.ok.us

W. A. Drew Edmondson, Attorney General

Kelly Hunter Burch
J. Trevor Hammons
Robert D. Singletary
Tina L. Izadi

Douglas Allen Wilson
Melvin David Riggs
Richard T. Garren
Sharon K. Weaver

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J- Randall Miller

Louis W. Bullock

Miller Keffer & Bullock

David P. Page
Bell Legal Group

William H. Narwold

Elizabeth C. Ward

Frederick C. Baker

Lee M. Heath

Elizabeth Claire Xidis

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

Paula M. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson

Jay Thomas Jorgensen
Timothy K. Webster
Sidley Austin LLP

kelly burch@oag.state.ok.us
trevor hammons(@oag.state.ok.us

Robert singletagﬂ@‘oag.state.ok.us

tina_izadi@oag.state.ok.us

doug wilson(@riggsabney.com
drices(@rigosabneyv.com

rgarren(@riggsabney.com
sweavet(@riggsabney.com

rnance(@rigosabney.com

sgentry(@rigesabney.com

rmiller@mkblaw.net

Ibullock@mkblaw.net

dpage@edbelllaw.com

bnarwold@motleyrice.com
Iward@motleyrice.com
fbaker@motleyrice.com
lheath@motleyrice.com
exidis@motleyrice.com

siantzen(@rvanwhalev.com
prvan@syanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com
jjoreensen(@sidley.com
twebster@sidley.com




Robert W. George

Michael R. Bond

Erin W. Thompson

Kutak Rock LLP

COUNSEL FOR TYSON FOODS, INC,,

TYSON POULTRY, INC., TYSON CHICKEN,

INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay
Kerrt, Irvine, Rhodes & Ables

Jennifer S. Griffin

Lathrop & Gage, L.C.

COUNSEL FOR WILLOW BROOK
FOODS, INC.

John H. Tucker
Theresa Noble Hill

Rhodes, Hieronymus, Jones,
Tucker & Gable, PLLC

Delmar R. Ehrich

Linda Rockwood

Faegre & Benson LLP

COUNSEL FOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION LLC

George W. Owens
Randall E. Rose
The Owens Law Firm, P.C.

James M. Graves

Gary V. Weeks

Bassett Law Firm

COUNSEL FOR GEORGE’S INC.
AND GEORGE’S FARMS, INC.

John R. Elrod

Vicki Bronson

Bruce W. Freeman
Josh Wisley

Conner & Winters, LLP

COUNSEL FOR SIMMONS FOODS, INC.

A. Scott McDaniel
Nicole M. Longwell
Philip D. Hixon
McDaniel Law Firm
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robert.oeorge@kutakrock.com
michael.bond@kutakrock.com
erin.thompson@kutakrock.com

rtl@kiralaw.com

] ggifﬁn@lathropgage.com

jituckercourts@rhodesokla.com
thillcourts@rhodesokla.com

dehrich@faeore.com
LRockwood@faegre.com

gwo@owenslawﬁrmpc.com

rer(@owenslawfirmpc.com

] ggaves@bassettlawﬁrm.com
gweeks@bassettlawfirm.com

jelrod@cwlaw.com
vbronson@cwlaw.com

bfreeman(@cwlaw.com

iwisley@cwlaw.com

smcdaniel@mcdaniel-lawfirm.com

nlongwell@mcdaniel-lawfirm.com

phixon@mecdaniel-lawfirm.com
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Sherry P. Bartley sbartley@mwsgw.com
Mitchell Williams Selig Gates & Woodyard
COUNSEL FOR PETERSON FARMS, INC.

Michael D. Graves mgraves@hallestill.com

Dale Kenyon Williams, Jr. kwilliams(@hallestill.com
COUNSEL FOR CERTAIN

POULTRY GROWERS

Dustin McDaniel, Attorney General stacy.johnson(@arkansasag.gov
Justin Allen justin.allen(@arkansasag.gov
Jim DePriest jim.deptiest@arkansasag.gov

Arkansas Attorney General’s Office
Charles Livingston Moulton Charles.Moulton(@arkansasag.cov

Arkansas Natural Resources Commission
COUNSEL FOR THE STATE OF ARKANSAS

s/ Robert E. Sanders

Page 9 of 9



